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|n an effort to satisfy Americans’

increasing appetite for more infor-
mation under consumer driven
healthcare, some health insurers
have begun cooking up consumer
physician surveys. Wellpoint, the
largest U.S. health insurer, is a
case in point: it recently teamed
up with Zagat to help patients
rate their doctors. The Zagat sur-
vey will score physicians in the
following categories: trustworthi-
ness, communication, availability
and office environment. The sur-
vey results will be made available
to select members to assist them
in choosing physicians.

More and more health insurers
are also serving up physician
rankings of their own. Generally
speaking, physician ranking pro-
grams attempt to measure physi-
cian performance in terms of
quality and cost-efficiency, and
then “tier” the physicians within
the health insurer’s provider net-
work. Insurers (or self-insured
employer groups) may use differ-
ent financial incentives (e.g. re-
duced copayments or deducti-
bles) to steer their members to
“preferred” physicians in the pre-
mium tiers.

While health insurers say that the
quality of healthcare delivered is
a key ingredient in their physician

CHECK PLEASE! BY CIARA FROST, RANDY PSENICKA

AS HEALTH INSURERS COOK UP PHYSICIAN RANKINGS, PHYSICIANS AND
REGULATORS SEEK TO DICTATE THE RECIPE. THOSE WHO DO NOT FOLLOW THE
“MODEL” RECIPE WILL LIKELY BE SERVED WITH COSTLY LITIGATION.
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ranking recipes, physicians and
other critics contend that the
insurers’ physician ranking reci-
pes are too “secret” and include
excessive cost consideration
ingredients, such that they could
mislead and confuse consum-
ers. The critics claim that the
rankings are based mainly on
healthcare bills and insurance
claims, not medical records.
They also point out that insurers
(or self-insured employer
groups) have an economic inter-
est in recommending the cheap-
est, as opposed to the best,
doctors.

New York’s Attorney General,
Andrew Cuomo, shares these

“After lunch we should stop
by the podiatrist on Fifth and
Main. Zagat says her office is

nice so she must be great.”

concerns. In the Summer of
2007, he launched a highly pub-
licized investigation into physi-
cian ranking programs being
used or developed by health
insurers doing business in New
York. As a result, several major
health insurers, including Aetna,
CIGNA and UnitedHealth Group,
recently agreed to make signifi-
cant changes in their physician
performance measurement,
reporting and ranking programs
(hereafter collectively referred to
simply as “physician ranking
programs.”) Aetna agreed to
make these changes on a na-
tional basis, not just in New
York. These settlements,
which are reportedly endorsed

A

by the American Medical Asso-
ciation, are now being touted
as the national “model” for
physician ranking.

The core ingredients in
Cuomo’s “model” physician
ranking recipe are:

® full disclosure of rankings
criteria, particularly  cost-
based criteria;

® the use of nationally ac-
cepted clinical standards to
measure quality of care;

® incorporation of risk ad-
justment factors and valid
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Healthcare Facility Patient Injury Claims: Do They Sound in General
By Kristin McMahon, Tim Kelly

Negligence or Professional Liability?

Ithough
more than two and 1/2 years
has passed since Hurricane
Katrina's landfall on August
29, 2005 and the resulting
deaths of dozens of patients
at numerous Louisiana
based healthcare facilities,
healthcare providers con-
tinue to defend against pa-
tient bodily injury/wrongful
death claims. Significantly,
the insurers of these health-
care facilities and the courts
have been grappling with the
issue of whether these mat-
ters should be characterized
as sounding in general negli-
gence or professional liabil-
ity. The answer to this ques-
tion has ramifications for
both the injured patient who
may find his or her potential
recovery limited by state
medical malpractice caps
and the healthcare pro-
vider's insurers who must
determine  whether  the
healthcare provider’s profes-

sional or general liability
coverage limits are impli-
cated.t

In deciding whether a par-
ticular claim implicates pro-
fessional or general liability
coverage, courts generally
look to whether the claim is
based on the rendering or
failing to render professional
services. A professional act
is one arising out of a voca-
tion, calling, occupation, or
employment involving spe-
cialized knowledge, labor or
skill and the labor or skill is
predominantly mental or
intellectual, rather  than

physical or manual.2 While
certain patient injury claims
clearly implicate a healthcare
facilities’ professional liability
coverage (i.e., bodily injury or
death claims arising out of
facility’s negligent treatment of
patient’'s  decubitus ulcers,
administration of excessive
doses of medication), courts
deem some patient injury
claims as sounding in general
liability rather than profes-
sional. For example, in Lex-
ington Ins. Co. v. Educare Com-
munity Living, 149 Fed.Appx.
326 (5th Cir. 2005)(Texas law),
an unpublished decision, Lex-
ington, a medical professional
liability insurer, sought a decla-
ration that it had no duty to
defend or indemnify the in-
sured group home under the
medical professional liability
section of its policy with re-
spect to claims that its em-
ployee sexually assaulted a
resident. The Fifth Circuit
Court of Appeals concluded
that, under Texas law, a medi-
cal professional liability’s insur-
ance policy’'s coverage for
“supervising, teaching, proctor-
ing others at insured’s request”
did not cover training and su-
pervision of defendant employ-
ees technicians because nei-
ther defendant had any special-
ized medical education or ex-
perience or was allowed to
provide medical treatment.3

The Louisiana Supreme Court
is one of the more recent
courts to weigh in on the pro-
fessional v. general liability
debate in the context of patient

injury/death at a healthcare facil-
ity in the wake of a natural disas-
ter. On September 5, 2007, the
Louisiana Supreme Court issue a
sharply divided opinion holding
that certain Hurricane Katrina
related claims by patients against
healthcare providers constitute
general negligence rather than
medical malpractice. See, La-
Coste v. Pendleton Methodist
Hospital, 966 So0.2d 519 (La.
2007). As such, the defendant
provider's liability was not limited
to $100,000 (plus an additional
$400,000 payable by the Patient
Compensation Fund) under the
Louisiana Medical Malpractice
Act ("LMMA"). Pendleton Hospital
faces potential unlimited liability
as the plaintiffs were permitted to
pursue a negligence claim in
state court.

A brief overview of the underlying
facts in LaCoste is helpful. Althea
LaCoste was admitted to the de-
fendant hospital, Pendleton Meth-
odist Hospital, L.L.C. (“Pendleton
Methodist”), at which time she
was recovering from pneumonia
and required the use of a ventila-
tor. During Hurricane Katrina
and its aftermath, Pendleton
Methodist Hospital lost electrical
and emergency power resulting in
the failure of life support systems.
The plaintiffs in LaCoste alleged
negligent and intentional miscon-
duct by Pendleton Methodist
Hospital in designing, construct-
ing and/or maintaining a facility
in such a manner that the hospi-
tal did not have sufficient emer-
gency power to sustain life sup-
port systems and flood waters
were able to enter the structure,

thus endangering
the safety of the patients.

The trial court concluded that
the plaintiffs’ allegations of
wrongful conduct were not treat-
ment related or caused by the
dereliction of skill but related “to
deficient design of the hospital
including lack of emergency
power, failure to implement an
evacuation plan and failure to
have a facility to transfer pa-
tients.” The appellate court
reversed finding that the plain-
tiffs’ claims related to the medi-
cal treatment Mrs. LaCoste re-
ceived, the evaluations made of
her during her stay, and her
presentation to the healthcare
provider  which determined
whether and when she should
be evacuated from the hospital.
As such, the appellate court
concluded that plaintiffs’ allega-
tions were “all medical in nature
and [fell] within the provisions
and purview of the LMMA.”

On September 5, 2007, the
Louisiana Supreme Court re-
versed the decision of the appel-
late court and reinstated the
decision of the trial court finding
that the tort liability of the defen-
dant was governed by general
tort law rather than the Louisi-
ana Medical Malpractice Act.
The LaCoste court applied six
factors to determine whether the
claim sounded in medical mal-
practice.4# In analyzing the first
factor, the LaCoste court re-
jected the hospital’'s argument
that the decision to shelter in
place rather than transfer a pa-
tient to other hospitals as the

1Commercial general liability policies serve a purpose distinct from professional liability policies. American Motorists Ins. Co. v. Southern Security Life
Ins. Co., 80 F. Supp.2d 1285, 1288 n.3 (M.D.Ala. 2000). A general liability policy provides comprehensive coverage to the insured and covers certain
types of general business activity, while a professional liability insures members of a profession from liability arising out of a special risk associated with
practicing a particular profession. Id. Coverage is normally excluded in general liability policies for rendering and failing to render professional services.

2See, Hampton Medical Group, P.A. v. Princeton Ins. Co., 840 A.2d 915, 921 (N.J. App. 2004) (quoting 7A Appleman, Insurance Law and Practice
8§4504.3). An act should not be deemed a professional service merely because it is performed by a professional. Id. Rather, it must be necessary for the
professional to use his specialized knowledge or training. Id. The relevant consideration is not the title or character of the party performing the act, but
the act itself. Hampton Medical Group, 840 A.2d at 924; Visiting Nurses Association of Greater Philadelphia v. St. Paul Fire & Marine Insurance Com-

pany, 65 F.3d 1097, 1101 (1995).

3See, Williamson v. Hospital Service District, No. 1 of Jefferson, 888 So2d 782 (La. 2004) (Louisiana Supreme Court held hospital’s failure to repair a
wheelchair resulting in injury to its patient did not sound in malpractice); Romero v. Wills-Knighton Medical Center, 870 So.2d 474 (La. App. 2004).
(Court concluded that a patient who was injured while walking on a treadmill while undergoing physical therapy at a medical center did not have to sub-
mit a claim to a medical review panel under the Louisiana Medical Malpractice Act prior to filing suit).
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sampling to ensure fairness of
physician comparisons;

® physician input and ap-
peals rights; and

® a “ratings examiner” to
oversee the integrity of the
process.

Not surprisingly, New York leg-
islators are proposing legisla-
tion codifying Cuomo’s Doctor
Ranking Model Code.

Regulators are not the only
parties challenging physician
rankings. Physicians are also
challenging them as rankings
can dramatically impact their
income. Physicians who are
not placed in the “preferred”
tiers may argue that the rank-
ings are based on flawed data
and/or methodologies and,
consequently, are misleading
and unfair. These physicians

ZAGAT DOCTOR SURVEYS(CONT’D)

may assert various legal
causes of action, including:
fraud; breach of contract; tor-
tious interference with contrac-
tual or business relations; re-
straint of trade or other unfair
business practices; failure to
provide “fair process” or due
process; defamation; violation
of state “any willing provider”
laws and other statutory viola-
tions. 1

Washington State Medical As-
sociation v. Regence Blue
Shield, Wash. Super. Ct., No.
06-2-30665-1SEA was one of
the first provider lawsuits chal-
lenging a physician ranking
program. It settled in August
2007. Among other things,
Regence agreed to withdraw its
“Select Network” program;
implement a new program

based upon “meaningful in-
put” by physicians before any
performance  measurement
program is implemented; dis-
close its rankings methodol-
ogy; and permit physicians to
appeal their rankings.

For a good example of ongo-
ing litigation over a provider
ranking program, see the Fair-
field County Medical Associa-
tion’s unfair trade practice
litigation against CIGNA, Unit-
edHealth and Oxford. That
litigation is pending in Con-
necticut State court, and
sounds in libel, unfair trade
practices and breach of con-
tract. The medical association
seeks damages as well as
injunctive relief on behalf of
Connecticut physicians (see,
Fairfield County Medical Asso-

ciation v. CIGNA, Conn. Super.
Ct.).

Those insurers who do not fol-
low the “model” physician rank-
ing recipe (as well as some who
do) will likely soon find them-
selves in the regulatory and/or
civil litigation frying pan.

KFP PREVAILS IN U.S. DISTRICT COURT

The United States
District Court for the Northern
District of lllinois recently re-
jected a challenge to the valid-
ity of an arbitration provision in
an insurance policy and
granted a motion to compel
arbitration, stay and dismiss.
In Blue Cross Blue Shield of
Tennessee vs. BCS Insurance
Co., 515 F.Supp.2d 1050,
2007 WL 2815847 (N.D. Il
2007), KFP lawyers Marc
Pearlman, Terry Hackett and
Scott Hanfling successfully
argued that the contract de-
fenses of impossibility and
frustration of commercial pur-
pose did not prevent the en-
forceability of an arbitration
provision contained in an insur-
ance policy .

The parties had been

involved in an arbitration over an
insurance coverage dispute for
over two years when the policy-
holder brought suit in federal
court seeking the same relief it
sought in the arbitration and a
declaration that the arbitration
provision in the subject insur-
ance policy was void. The in-
surer responded by filing a peti-
tion to compel arbitration. Ulti-
mately, the parties filed cross
dispositive motions on the is-
sues of the validity of the arbitra-
tion provision, whether the par-
ties should be compelled to
return to the arbitration, and
whether the claims filed in the
federal action that are identical
to those that are the subject of
the arbitration should be stayed.

The policyholder ar-
gued that performance under
the policy was impossible and

further argued commercial
frustration because reportedly
the pool of potential arbitra-
tors, as delineated under the
arbitration provision of the
policy, was exhausted and
therefore the parties could not
comply with the arbitrator
selection provision. In grant-
ing the motion to compel arbi-
tration, stay and dismiss, the
Court held that the policy-
holder failed to establish any
element of its impossibility
defense. Specifically, the
Court held that that the al-
leged impossibility was a re-
sult of an unanticipated cir-
cumstance, that it was not
foreseeable, that the policy-
holder did not contribute to
the alleged impossibility, and
that the parties tried all practi-
cal alternatives.

Similarly, the Court
ruled that commercial frustra-
tion defense also failed. In
addition to holding that there
was no frustrating event that
was unforeseeable, the Court
concluded that the value of
counterperformance was not
destroyed by a frustrating
event, thereby making the
defense of commercial frus-
tration invalid.

Finally, the Court
compelled the parties to re-
turn to arbitration, staying the
counts of its complaint which
sought relief identical to that
sought in the arbitration, and
dismissed the declaratory
judgment count that sought to
have the arbitration provision
of the policy declared invalid.

As mentioned above, New York and other states are considering passing specific laws governing provider rankings. Many states, including New York,
already have ‘transparency laws’ which require insurers and other provider network sponsors to disclose performance evaluation information to providers.
Of course, provider ranking programs may also be challenged under federal statutes, including ERISA and RICO.
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storm approached was treat-

ment related. Rather, the La-
Coste court found the plaintiffs’
allegations of misconduct re-
lated to deficient design of the
hospital, including lack of emer-
gency power, a failure to imple-
ment an evacuation plan, and a
failure to have a facility to which
a transfer of patients could be
made, and not to medical treat-
ment or the dereliction of profes-
sional medical skill.

With respect to the second fac-
tor, the LaCoste Court concluded
that, while expert medical evi-
dence could be necessary to
establish causation with regard
to the death of Mrs. LaCoste, no
such expert medical evidence
would be required to establish
the alleged wrongful conduct on
the part of the hospital with re-
gard to its failure to maintain
adequate emergency power or
its failure to protect the facility
against floodwaters.

Applying the third factor, the
Court stated that although Mrs.
LaCoste may have been on a
ventilator when the storm ar-
rived, the pertinent acts forming
the crux of plaintiffs’ negligence
claims involved the decisions of
engineers or administrators in
determining how to design or
maintain the building, how much
emergency power to have avail-
able, and how and when to im-
plement an emergency evacua-
tion. According to the LaCoste
court, the engineers or adminis-
trators would not have needed
to assess Mrs. LaCoste’s medi-

cal condition to determine
whether sufficient emergency
power would be available or an
evacuation should be imple-
mented.

Regarding the fourth factor, the
LaCoste court noted plaintiffs
did not allege an “incident” in
the context of a physician-
patient relationship  Rather,
the incidents cited in the peti-
tion involving lack of sufficient
emergency power, the build-
ing’s inadequate design and
structure, and the failure to
have in place a patient transfer
plan allegedly caused the com-
plete inability to transfer Mrs.
LaCoste or to maintain her life-
support system, and they did
not involve a physician-patient
relationship within the meaning
of the LMMA.

Since the LaCoste court found
that plaintiffs’ allegations were
neither treatment related nor
the result of a dereliction of
professional medical  skKill,
whether Mrs. LaCoste would
have lived had she not been
admitted (i.e., the fifth factor),
the Court noted that this factor
did not weigh greatly in favor of
finding that the wrongful con-
duct alleged fell within the con-
fines of the LMMA. Finally, the
court noted that the sixth factor
was not an issue in the case,
as the plaintiffs’ allegations of
intentional tort did not have to
be submitted to a medical re-
view panel.

Conclusion

While the Louisiana Supreme
Court’s decision in LaCoste is
instructive on how a court may
analyze whether a case sounds
in medical malpractice or gen-
eral liability, the decision is not

binding on state courts outside
of Louisiana. In fact, many state
courts that have considered the
professional versus general
liability issue are often outcome
determinative in their approach
and rule in whichever way will
maximize recovery for the in-
jured patient.

Some insurance policies afford-
ing both professional and gen-
eral liability coverage to health-
care facilities are silent with
respect to whether patient tort
claims fall within the profes-
sional or general liability sec-
tions of the policy. The answer
will depend on whether the un-
derlying claim is deemed to in-
volve medical treatment thus
implicating the professional
liability insuring agreement or
the insured’s general business
activity thereby implicating the
general liability insuring agree-
ment. In response to the uncer-
tainty regarding characterization
of a patient tort claim, some
insurers expressly preclude from
the general liability coverage of
their policies any claim involving
a patient. These carriers are
drawing a bright line in the sand
for their insured healthcare fa-
cilities alerting them to the fact
that the limits afforded under
the professional liability section
of their policy will respond to
patient injury claims while the
limits afforded under the general
liability section will respond to
tort claims caused by the in-
sured’s business activities.

4The six factors included: (1) whether the particular wrong is “treatment related” or caused by a dereliction of
professional skill; (2) whether the wrong requires expert medical evidence to determine whether the appropriate
standard of care was breached; (3) whether the pertinent act or omission involved assessment of the patient’s
condition; (4) whether an incident occurred in the context of a physician-patient relationship, or was within the
scope of activities which a hospital is licensed to perform; (5) whether the injury would have occurred if the patient
had not sought treatment; and (6) whether the tort alleged was intentional.
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